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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
[20CFRPart710] 

COVERAGE  UNDER  THE  LONGSHORE¬ 
MEN’S  AND  HARBOR  WORKERS’  COM¬ 
PENSATION  ACT 

Proposed  Guidelines 

The  Longshoremen’s  and  Harbor 
Workers’  Compensation  Act  (44  Stat. 
1424,  33  U.S.C.  901  et  seq.)  provides  dis¬ 
ability  and  death  benefits  for  employees 
Injured  while  working  for  private  em¬ 
ployers  within  the  Federal  maritime 
jurisdiction  on  the  navigable  waters  of 
the  United  States.  Pub.  L.  92-576  (86 
Stat.  1251),  approved  October  27,  1972, 
amended  the  Longshoremen’s  Act,  in 
part,  by  substantially  expanding  t^ 
Act’s  coverage.  Since  the  enactment  of 
Pub.  L.  92-576,  the  Employment  Stand¬ 
ards  Administration  has  received  num¬ 
erous  requests  for  Information  concern¬ 
ing  the  scope  and  coverage  of  the  Act 
as  amended. 

Pursuant  to  section  39  of  the  Act  (33 
UH.C.  939)  it  is  proposed  to  amend 
(Chapter  VI  of  Title  20,  Code  of  Federal 
Regulations,  by  adding  thereto  a  new 
Part  710  which  will  provide  general 
guidelines  concerning  coverage  under  the 
Longshoremen’s  and  Harbor  Workers’ 
Compensation  Act  (33  U.S.C.  901  et  seq.) 
as  amended  by  Pub.  L.  92-576  (86  Stat. 
1251). 

Interested  persons  are  Invited  to  sub¬ 
mit  written  comments,  views,  or  argu¬ 
ments  concerning  the  proposed  Part  710 
to  the  Office  of  Workmen’s  Compensation 
Programs,  Employment  Standards  Ad¬ 
ministration,  United  States  Department 
of  Labor,  Washington,  D.C.  20211,  on  or 
before  Jime  24,  1974.  Thereafter  the 
comments  will  be  considered,  including 
the  feasibility  of  a  public  hearing,  and 
Part  710  will  be  revised  as  i^ropiiate 
and  Issued. 

In  addition,  comments  concerning  the 
need  for  guidelines  and  the  need,  desira¬ 
bility,  and  feasibility  of  discussing  other 
areas  potentially  subject  to  the  Act  wfil 
be  welcome.  If  these  comments  are  out¬ 
side  the  scope  of  this  proposal  and  are 
found  to  warrant  further  consideration, 
they  will  be  published  as  a  separate  pro¬ 
posal  in  order  that  comments  on  them 
may  be  received  and  evaluated  before 
Issxiance  of  the  final  document  concern¬ 
ing  them.  This,  of  course,  will  not  pre¬ 
clude  the  Issuance  of  that  portion  of 
Part  710  herein  published  for  comment 
and  not  affected  by  the  second  proposal. 

’The  proposed  Part  710  reads  as 
follows: 

PART  710--COVERAGE  UNDER  THE 
LONGSHOREMEN’S  AND  HARBOR 
WORKERS’  COMPENSATION  ACT 

Sec. 

710.1  Introductory  statement. 

710.3  Purpose  of  amendments. 

710.3  Sboreslde  coverage;  criteria  for  de¬ 

termining. 

710.4  Sboreslde  coverage;  longshoremen. 

1 710.6  Sboreslde  coverage;  sblpbuUdlng, 
Bblprepalrlng,  and  sblpbreaklng. 


Authority:  5  U.S.C.  301;  33  T7A.C.  939; 
Pub.  L.  93-676.  66  IMat.  1361;  Secretary  of 
Labor’s  Order  13-71,  36  FR  8765. 

§  710.1  Introdnctory  statement. 

(a)  ’This  part  discusses  the  question  of 
the  coverage  of  the  Longshoremen’s  and 
Harbor  Workers’  Compensation  Act  as 
amended.  Prior  to  the  1972  amendments 
coverage  was  predicated  on  an  injury 
to  a  person  while  he  was  upon  the  navi¬ 
gable  waters  of  the  United  States  and 
whilq  he  was  working  for  an  employer 
who  had  any  employees  engaged  in  mari¬ 
time  employment  upon  the  navigable  wa¬ 
ters.  The  Longshoremen’s  and  Harbor 
Workers’  Compensation  Act  Amend¬ 
ments  of  1972  (Pub.  L.  92-576,  86  Stat. 
1251)  substantially  expanded  the  Act’s 
coverage  by  specifying  a  number  of 
shoreside  areas  that  are  to  be  included 
as  part  of  the  navigable  waters  of  the 
United  States  for  purposes  of  this 
statute. 

(b)  There  has  been  established  in  the 
Employment  Standards  Administration 
the  Office  of  Workmen’s  Compensatlan 
Programs  (OWCP)  which  Is  responsible 
for  the  administration  of  the  Longshore¬ 
men’s  Act. 

§  710.2  Purpose  of  amendments. 

(a)  In  amending  the  statute  Congress 
determined  that  the  receipt  of  compen¬ 
sation  “should  not  depend  on  the  for¬ 
tuitous  circumstance  of  wheUier  the  in¬ 
jury  occurred  on  land  or  over  water.’’* 
To  assure  a  uniform  compensation  sys¬ 
tem  in  the  covered  industry  Congress 
broadened  the  Act’s  coverage  provisions 
by  specifying  a  number  of  shoreside 
areas  that  are  to  be  Included  as  part  of 
the  navigable  waters  of  the  United 
States.  Thus,  section  3(a)  was  amended 
to  define  navigable  waters  to  include 
"any  adjoining  pier,  wharf,  dry  dock, 
terminal,  building  way,  marine  railway, 
or  other  adjoining  area  customarily  used 
by  an  employer  in  loading,  unloading, 
repairing,  or  building  a  vessel  “  The  pur¬ 
pose  of  the  new,  broader  language  is  to 
guarantee  protection  to  injured  employ¬ 
ees  whether  the  injury  occurs  on  the 
water  or  on  land. 

(b)  Similar  and  conforming  amend¬ 
ments  were  made  in  the  definition  of 
“employee”  (section  2(3))  and  “em¬ 
ploy^’  (section  2(4)).  As  amended 
these  definitions  read  as  follows  (changes 
are  italicized) : 

Section  2(3).  The  term  “employee”  means 
any  persons  engaged  in  maritime  employ¬ 
ment,  including  any  longshoreman  or  other 
person  engaged  in  longshoring  operations, 
and  any  harbor-morker  including  a  ship  re¬ 
pairman,  shipbuilder,  and  ship-breaker,  but 
such  term  does  not  Include  a  master  or  mem¬ 
ber  of  a  crew  of  any  vessel,  or  any  person  en¬ 
gaged  by  the  master  to  load  or  \mload  or  re¬ 
pair  any  small  vessel  under  eighteen  tons 
net. 

Section  2(4).  The  term  “employer”  Tneanii 
an  employer  any  of  whose  employees  are  em- 


1  Legislative  History  of  the  Longshoremen’s 
and  Harbor  Workers^  Compensation  Act 
Amendments  of  1972  (OPO,  1973)  pp.  76, 
316. 


ployed  In  maritime  employment.  In  whole 
or  in  part,  upon  the  navigable  waters  of  the 
United  States  (including  any  adfOining  pier, 
seiwf.  Ary  dock,  terminal,  building  way,  ma¬ 
rine  railway,  or  other  adjoining  area  cus¬ 
tomarily  used  by  an  employer  in  loading,  un¬ 
loading,  repairing,  or  building  a  vessel) . 

(c)  In  amending  the  Longshoremen’s 
Act  Congress  did  not  exclude  any  em¬ 
ployees  or  areas  previously  covered  nor 
did  it  delineate  any  new  or  different  kinds 
of  woiic  for  which  omnpensation  might  be 
paid.  ’Zhe  amended  provisions  specifically 
refer  to  those  traditional  types  of  work 
done  by  longshoremen,  harbor  workers, 
and  other  employees  engaged  in  maritime 
employment.  The  statute  does  not  con¬ 
tain  any  exemptions  based  on  the  num¬ 
ber  of  raiployees  employed  by  a  particu¬ 
lar  onployer  or  the  size  of  the  employer’s 
business. 

(d)  ’This  construction  of  the  statute  Is 
supported  by  the  legislative  history  of  the 
amendments.  In  its  report  on  the  1972 
amendments  the  Senate  Committee  on 
Labor  and  Public  Welfare  set  forth  the 
difficulties  encoimtered  under  the  old  Act 
and  the  rationale  for  the  new  expanded 
provisions  when  it  wrote: 

•  •  •  IC]overage  of  the  present  Act  (the 
Longshoremen’s  Act  prior  to  amendment] 
stops  at  the  water’s  edge;  injuries  occurring 
on  land  are  covered  by  State  Workmen’s 
Compensation  laws.  The  result  is  a  disparity 
in  benefits  payable  for  death  or  disability 
for  the.  same  tyi>e  of  Injury  depending  on 
which  side  of  the  water’s  edge  and  in  which 
State  the  accident  occiue. 

•  •  •  •  • 

’The  Committee  believes  that  the  compen¬ 
sation  payable  to  a  longshoreman  or  a  ship 
repairman  or  buUder  should  not  depend  on 
the  fortuitous  circumstance  of  whether  the 
injury  occurred  on  land  or  over  water 

(e)  The  Committee  then  states  its 
intent  fay  citing  a  typical  cargo  situation: 

The  intent  of  the  Committee  Is  to  permit 
a  uniform  compensation  system  to  apply  to 
employees  vrtio  would  otherwise  be  covered 
for  part  of  their  activity.  To  take  a  typical 
example,  cargo,  whether  in  break  bulk  or 
containertaed  form,  is  typically  unloaded 
from  the  ship  and  immediately  transported 
to  a  storsge  or  holding  area  on  the  pier, 
wharf,  or  terminal  adjoining  the  navigable 
waters.  The  employees  who  perform  this  work 
would  be  covered  under  the  bill  for  injuries 
sustained  by  them  over  navigable  waters  or 
<m  the  adjoining  land  area.  The  Committee 
does  not  Intend  to  cover  employees  who  are 
not  engaged  In  loading,  unloading,  repairing, 
or  building  a  vessel,  just  because  they  are 
Injmed  In  an  area  adjoining  navigable  waters 
used  tor  such  activity.  Thus,  employees  whose 
responsibility  is  only  to  pick  up  stored  cargo 
for  further  trans-Sblpment  would  not  be 
corered,  nor  would  purely  clerical  employees 
whose  jobs  do  not  require  them  to  participate 
.  in  the  locuUng  or  unloading  of  cargo.  How¬ 
ever,  checkers,  for  example,  who  are  directly 
Invtfived  in  the  loading  or  unlocullng  func¬ 
tions  are  covered  by  the  new  amendment.* 

*5.  Mep.  No.  92-1125,  92d  Cong.,  2d  Bess. 
(1072),  pp.  13,  13  (Legislative  History,  supra, 
pp.  74,  76). 

(e)  The  Cbmmlttee  then  states  its 
Intent  fay  citing  a  typical  cargo  situation: 

•8.  Mep.  Mo.  92-1125,  p.  13  (Legislative  His¬ 
tory,  supra,  p.  76) ;  see  also  Legislative  His¬ 
tory,  supra,  p.  373. 
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(f)  Similar  language  indicating  the 
Intent  of  Congress  is  contained  in  the 
report  of  the  Committee  on  Education 
and  Labor  and  in  statements  made  dur¬ 
ing  the  House  debates.*  nius,  the  legisla¬ 
tive  history  establishes  that  any  injury 
to  a  longshoreman  or  harbor  worker  re¬ 
lated  to  his  maritime  employment  is 
covered  whether  the  injury  occurs  on  the 
ship  or  other  vessel,  or  on  the  shore. 

§  710.3  Shoreside  coverage;  criteria  for 
determining. 

(a)  For  an  injury  to  be  covered  under 
the  shoreside  coverage  provisions  of  the 
amended  Longshoremen’s  Act,  the  em¬ 
ployee  must  have  been : 

( 1 )  Engaged  in  maritime  employment, 
at  the  time  of  injury,  by  a  maritime 
employer: 

(2)  Performing  work  in  adjoining 
areas  customarily  used  by  an  employer 
in  loading,  unloading,  repairing,  build¬ 
ing,  or  breaking  of  a  vessel. 

(b)  The  implementation  of  the  cri¬ 
teria,  and  in  particular  number  (2),  is 
not  intended  to  limit  the  scope  of  cover¬ 
age  but  rather  to  provide  reasonable 
guidelines  which  will  preclude  the  anom¬ 
alies  that  arose  under  the  statute  prior 
to  amendment. 

(c)  Both  criteria — (1)  status  and  (2) 
location  and  work  function — must  be 
met  before  coverage  Is  obtained  under 
the  shoreside  provisions  of  the  amended 
Act. 

§  710.4  Shoreside  coverage;  longshore* 
mMi. 

(a)  The  amended  provisions  of  sec¬ 
tions  2(3),  2(4),  and  3(a)  of  the  Act 
siiecifically  refer  to  the  traditional  tyi>es 
of  longshoring  work  that  have  always 
been  covered  by  the  Act — loading  and 
unloading.  The  purpose  of  the  new, 
broader  language  Is  to  make  clear  that 
coverage  under  the  amended  Longshore¬ 
men’s  Act  is  available,  not  only  for  those 
persons  performing  work  who  were  in¬ 
jured  upon  navigable  waters  of  the 
United  States,  but  also  for  those  em- 


*H.  Rep.  No.  92-1441,  92d  Cong.,  2d  Sees. 
(1972),  pp.  10-11  (Legislative  History,  supra, 
pp.  216-217):  Legislative  History,  supra,  p. 
298. 


ployees  on  an  adjoining  pier,  wharf,  dry 
dock,  terminal,  building  way,  marine 
railway,  or  other  adjoining  area  cus¬ 
tomarily  used  by  an  employer  in  loading 
or  unloading  a  vessel. 

(b)  Based  on  procedures  normally 
utilized  in  the  maritime  industry,  the 
loading  process  may  include  certain  ter¬ 
minal  activities  which  are  incidental  to 
the  placement  of  the  cargo  on  the  vessel. 
Conversely,  the  unloading  process  may 
also  include  certain  terminal  activities. 
Terminal  activities  to  be  included  in 
coverage  under  the  amended  Act  are  em¬ 
ployees  engaged  in  loading  or  unload¬ 
ing  break-bulk,  containerized  or  Lash 
ships  and  lighters,  or  passenger  ships. 
Activities  which  may  be  covered  include 
employees  engaged  in  stuffing  and  strip¬ 
ping  of  containers,  employees  working  in 
and  about  marine  railways,  and  other 
employees  engaged  in  processing  water¬ 
borne  cargo. 

(c)  A  covered  employee  is  protected  in 
the  adjoining  area  while  p>artaking  of 
nourishment  or  refreshments,  or  while 
using  the  restroom  facilities.  Addition* 
ally,  coverage  may  extend  to  supervisors, 
a  major  portion  of  whose  duties  requires 
them  to  be  in  the  locale  of  covered  ac¬ 
tivities.  This  may  be  true  even  though 
siich  persons  are  not  directly  involved  in 
the  covered  activity. 

§710.5  Shoreeide  coverage;  shipbuild¬ 
ing,  shiprepairing,  and  shipbreaking. 

(a)  Prior  to  the  1972  amendments  cov¬ 
erage  was  determined  primarily  by  the 
criterion  of  situs,  e.g.,  the  injury  must 
have  occurred  upon  the  navigable  waters 
of  the  United  States  (including  any  dry 
dock) .  The  provisions  of  the  Longshore¬ 
men’s  Act  now  extend  to  all  shipyard 
work  performed  in  adjoining  areas  cus¬ 
tomarily  used  by  an  employee  In  the 
physical  construction,  repair,  or  breaking 
(i.e.,  scrapping)  of  a  vessel.  The  follow¬ 
ing  types  of  work  performed  in  areas  ad¬ 
joining  the  navigable  waters  are  illus¬ 
trative  of  kinds  of  activity  which  may  be 
covered.  The  listing  is  not  intended  to 
be  inclusive  or  exclusive  but  merely 
illustrative. 

Outfitting  piers 
Graving  docks  (m:  wet  basins 
Fabricating  sh(^s 


Assembly  tables 
Pipe  shops 
Sheet  metal  shops 
Electrical  shops 
Machine  shops 
Boiler  shops 
Panel  shops 
Blast  and  paint  shops 
Bracket  shops 
Pumping  stations 
Heat  treatment  buildings 
Power  substations 
Tool  repair  facilities 
Blacksmith  shops 
Roto  blast  shape  shops 

Pattern  making  (Including  lofting  and  lay¬ 
out  by  variovis  methods  such  as  optics  and 
computers) 

Warehouses  (since  most  stock  Is  ordered  for 
specific  vessels) 

(b)  The  variable  nature  of  cwistruc- 
tion,  repair,  and  breaking  work  occasion¬ 
ally  results  in  a  facility  or  part  thereof 
being  used  temporarily  for  special  proj¬ 
ects  other  than  the  usual  maritime  pur¬ 
poses  of  that  facility.  The  sporadic,  oc¬ 
casional  use  of  such  facilities  and  work 
force  may  not  result  in  the  loss  of  the 
maritime  character  of  the  work,  and 
the  Act’s  protection. 

(c)  Where  the  work  or  facility  has  no 
direct  relationship  to  the  actual  con¬ 
struction,  repair,  or  breaking  of  vessels, 
the  coverage  in  this  respect  does  not 
extend  thereto.  Examples  of  the  types  of 
work  that  may  not  be  covered  by  the  Act 
include: 

Bookkeeping  and  accounting 
Secretarial 

Canteen  and  dispensary  personnel 
Industrial  and  public  relations  staiff 

(d)  However,  as  earlier  noted,  the 
above  listings  are  only  illustrative  and 
should  not  be  considered  as  all  encom¬ 
passing  or  constituting  immutable  cate¬ 
gorizations.  The  fact  finder  in  each  case 
must  look  to  the  facts  and  circumstances 
of  that  specific  case  in  order  to  resolve 
the  coverage  question  therein. 

Signed  at  Washington,  D.C.,  this  17th 
day  of  May  1974. 

Bernard  E.  DeLxtry, 
Assistant  Secretary  for 
Employment  Standards. 

[FR  Doc.74-11743  Filed  6-22-74;8:46  amj 
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